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Dy i n g  i n t e s t a t e  ( w i t h o u t  a  w i l l )  i n  NY S  m e a n s  t h a t  y o u r  D y i n g  i n t e s t a t e  ( w i t h o u t  a  w i l l )  i n  NY S  m e a n s  t h a t  y o u r  
s p o u s e  g e t s  t h e  $ 5 0 k  o f  a n y  a s s e t s  h e l d  i n  y o u r  s o l e  n a m e s p o u s e  g e t s  t h e  $ 5 0 k  o f  a n y  a s s e t s  h e l d  i n  y o u r  s o l e  n a m e 
a n d  t h e  r e m a i n i n g  a s s e t s  a r e  d i s t r i b u t e d  5 0%  t o  t h e  s p o u s e a n d  t h e  r e m a i n i n g  a s s e t s  a r e  d i s t r i b u t e d  5 0%  t o  t h e  s p o u s e 
a n d  t h e  r e m a i n d e r  t o  t h e  c h i l d r e n .  T h i s  i s  a  p r o b l e m  w h e n a n d  t h e  r e m a i n d e r  t o  t h e  c h i l d r e n .  T h i s  i s  a  p r o b l e m  w h e n 
y o u  h a v e  m i n o r  c h i l d r e n  s i n c e  t h e y  c a n n o t  i n h e r i t  a s s e t s .  y o u  h a v e  m i n o r  c h i l d r e n  s i n c e  t h e y  c a n n o t  i n h e r i t  a s s e t s .  
Mo r e o v e r ,  t h i s  m a y  n o t  b e  t h e  i n t e n t  s i n c e  m o s t  p e o p l e Mo r e o v e r ,  t h i s  m a y  n o t  b e  t h e  i n t e n t  s i n c e  m o s t  p e o p l e 
a s s um e  a s s e t s  p a s s  t o  t h e  s u r v i v i n g  s p o u s e .  I f  b o t h  p a r e n t s  a s s um e  a s s e t s  p a s s  t o  t h e  s u r v i v i n g  s p o u s e .  I f  b o t h  p a r e n t s  
p a s s  a w a y ,  t h e  c h i l d r e n  i n h e r i t  1 0 0 %  o f  t h e  a s s e t s .p a s s  a w a y ,  t h e  c h i l d r e n  i n h e r i t  1 0 0 %  o f  t h e  a s s e t s .

I f  a  g u a r d i a n  i s  n o t  n o m i n a t e d  b y  t h e  p a r e n t ,  s o m e o n e I f  a  g u a r d i a n  i s  n o t  n o m i n a t e d  b y  t h e  p a r e n t ,  s o m e o n e 
m u s t  p e t i t i o n  t h e  c o u r t  t o  b e  a p p o i n t e d .   T h i s  c o u l d  l e a d  t o m u s t  p e t i t i o n  t h e  c o u r t  t o  b e  a p p o i n t e d .   T h i s  c o u l d  l e a d  t o 
d i f f e r e n t  f a m i l y  m e m b e r s  a n d  f r i e n d s  a s s e r t i n g  c o n t r o l ,  w i t h d i f f e r e n t  f a m i l y  m e m b e r s  a n d  f r i e n d s  a s s e r t i n g  c o n t r o l ,  w i t h 
a  j u d g e  u l t i m a t e l y  d e c i d i n g  w h o  w i l l  r a i s e  t h e  c h i l d r e n .  O f  a  j u d g e  u l t i m a t e l y  d e c i d i n g  w h o  w i l l  r a i s e  t h e  c h i l d r e n .  O f  
c o u r s e ,  i f  o n e  p a r e n t  d i e s ,  t h e  o t h e r  p a r e n t  w i l l  b e c o m e  t h e c o u r s e ,  i f  o n e  p a r e n t  d i e s ,  t h e  o t h e r  p a r e n t  w i l l  b e c o m e  t h e 
n a t u r a l  g u a r d i a n  u n l e s s  t h e  s u r v i v i n g  p a r e n t  i s  c h a l l e n g e d n a t u r a l  g u a r d i a n  u n l e s s  t h e  s u r v i v i n g  p a r e n t  i s  c h a l l e n g e d 
a s  u n f i t .a s  u n f i t .

I f  a  t e s t e m e n t a r y  t r u s t  i s  n o t  s e t  u p  f o r  t h e  c h i l d r e n ’ s  I f  a  t e s t e m e n t a r y  t r u s t  i s  n o t  s e t  u p  f o r  t h e  c h i l d r e n ’ s  
b e n e f i t ,  t h e n  a  “ g u a r d i a n  o f  t h e  p r o p e r t y ” ,  i s  a p p o i n t e d b e n e f i t ,  t h e n  a  “ g u a r d i a n  o f  t h e  p r o p e r t y ” ,  i s  a p p o i n t e d 
b y  t h e  c o u r t  t o  h a n d l e  t h e  f i n a n c e s .  T h e  p o t e n t i a l  p r o b l e m b y  t h e  c o u r t  t o  h a n d l e  t h e  f i n a n c e s .  T h e  p o t e n t i a l  p r o b l e m 
w i t h  s u c h  a  s c e n a r i o  i s  t h a t  t h e  c h i l d  w i l l  o f t e n  i n h e r i t  a l l  w i t h  s u c h  a  s c e n a r i o  i s  t h a t  t h e  c h i l d  w i l l  o f t e n  i n h e r i t  a l l  

Dying Intestate 
(without a Will) 

There is a simple way to avoid 
the Court choosing who will 
care for your children using 
a Last Will & Testament or a 
Revocable Trust document:

•	Appointment of a Guardian.

•	Creation of a Testementary 
Trust.

T H E  S O L U T I O N



CHOOSING A GUARDIAN

Choosing who will raise your children in the event you 
pass away is not an easy task.  There is no magic for-
mula for choosing the right guardian. Everyone’s situa-
tion will be unique and no one factor outweighs another. 

A discussion on whether a proposed Guardian is willing to take your children 

can be awkward, but it is better to have the conversation up front rather than 

having the Guardian turn down the appointment and putting the decision 

back into the hands of the Court.  

Consider the age and health of the Guardian.  Many young couples initially 

think of their parents. This may be the appropriate answer for your family, 

but make sure that their age and potential retirement plans do not conflict 

with the raising of small children.  

If your children are in a certain school and area where they are comfortable, 

it may be important to keep that consistent.  Naming a guardian that lives 

out of state may make the transition more traumatic for the children.  If the 

proposed guardian lives out of the country, an alternate or standby guardian 

should also be named to take temporary custody of the children. 

You should consider the Guardian’s values– are they the same values that 

are important to you?  Religion, politics, and moral beliefs are important to 

consider because they will likely mold how a child develops. 

Some parents may prefer their child to grow up with other children their 

own age, while others find value in a smaller family unit. If the proposed 

guardian already has many children, he or she may not have the money or 

energy to devote to more. Is the house big enough?  A single person may 

not have the resources to work and raise small children – but would they 

be willing to  relocate to your home? 
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Since anyone under  18  years  old  cannot 
legal ly  receive  assets ,  a  testamentar y  trust 
must  be  set  up in  your  Wi l l  or  Re vocable 
Trust  to  receive  those assets  and a  Trustee 
appointed.  A  “Testamentar y ”  trust  s imply 
means that  i t  is  created upon your  death. 
This  type of  t rust  is  usual ly  only  “tr iggered” 
upon your  death,  and i f  marr ied,  the  death 
of  your  spouse.   The Trust  holds  assets 
for  the  benef i t  of  your  chi ldren unt i l  the y 
reach a  certain  age and the assets  pass 
direct ly  to  them.  The Trustee (w ho can be 
the Guardian)  wi l l  have access  to  the  trust 
funds to  pay for  a l l  expenses  related to 
ra is ing your  chi ldren.

Separate Trusts vs Common Pot Trust

I f  you have one chi ld  and no possibi l i ty  of  having 
any more,  then your  estate  planning attorne y 
wi l l  set  up a  testamentar y  trust  for  that  chi ld. 
I f  you have more than one chi ld  or  may possibly 
have more chi ldren,  you have the choice  of 
e i ther  establ ishing separate  trusts  for  each chi ld 
or  a  Common Pot  Trust .  A  Common Pot  Trust  is 
one s ingle  trust  that  holds  al l  of  your  assets  and 
is  to  be  used by  your  Trustee for  the  benef i t  of 
a l l  of  your  chi ldren.  This  type of  t rust  mimics 
the  way we raise  chi ldren –  we ne ver  know how 
much care  any part icular  chi ld  may need.  When 
the youngest  reaches  a  certain  stated age,  at 
least  18  years  old,  any remaining assets  are 
div ided into  separate  trusts  for  each chi ld.  Those 
separate  “Descendant’s  Trusts”  then operate 
independently,  leaving assets  to  the  chi ld  when 
he or  she reaches  a  certain  speci f ied age.  

A l ternat ively,  the  minors’  Common Pot  Trust  can 
s imply  end and any remaining assets  left  to  each 
chi ld  outr ight .  Conceivably  a  Common Pot  Trust 
could  last  as  long as  you wish,  with  a  Trustee 
continuing to  control  d istr ibut ions  indef initely. 
This  is  s imi lar  to  the  way many so  cal led dynasty 
trusts  operate  –  passing wealth  down through 
the generat ions. 

Leaving Assets
to Minors



Descendant’s 
Trust 

Whether you decide to have a Common Pot Trust turn into a Beneficia-
ry Trust depends on the amount of money you plan to leave, how much 
control you want to assert, and convenience. Many people with adult 
children establish Beneficiary Trusts instead of leaving assets to their 
children outright. This is to either protect the children from themselves 
and/or creditors and divorce. 

If a Common Pot Trust ends when the youngest reaches 18 or 21 years 
old, many parents believe that is still too young to inherit. Some parents 
prefer that the Trustee remain in charge of assets until each child reaches 
a more mature age – or stagger withdrawals at stated ages. For example, 
25% at reaching 23 years old, 25% at reaching 27 years old, and perhaps 
the remaining assets at 35 years old. Although the Trustee can still make 
disbursements using his or her best judgment, the child is guaranteed a 
percentage at the age you choose. This is purely a personal choice.  

T A X  I S S U E S

Most trusts are structured so that the 
beneficiary receives all the income gener-
ated from the trust which is then taxed as 
ordinary income to the beneficiary. This is 
because trusts pay a high federal income 
tax rate – more than twice as much a 
single individual and three times as much 
as a married couple. Trusts also pay the 
3.8% net investment income tax and 
more in capital gains. An estate planning 
attorney who can walk you through how 
to avoid these issues.

The so-called Kiddie Tax would apply to 
any income generated each year from the 
trust, unless bnoth parents had passed 
away. The tax is calculatied at parent’s so 
that it’s once again based on the surviving 
parent’s marginal tax rate



Choosing a Trustee for a child’s trust is much different than choosing a trustee of an asset pro-
tection trust because the duties are very personal. In estate planning, a Trustee refers to an indi-
vidual or institution who holds assets on behalf of a beneficiary and distributes assets according 
to the terms of the trust instrument. Therefore, your Trustee will manage assets for the children 
and make disbursements in their best interest until they reach a certain age. 

Choosing 
a Trustee

The most likely person to appoint as Trustee is the acting Guardian. This way he or she has ready access 

to funds needed to raise your children. You have already entrusted your children to this person, so 

why not their money as well? In many cases this is the logical choice. However, a completely different 

Trustee could be named to act alone or as a co-trustee with the acting guardian. An independent 

Trustee may be especially warranted when parents are divorced or the guardian is not financially stable. 

An attorney or tax professional can assist your trustee 

once a year or so to make sure that the Trustee is keeping 

accurate accounts. But a Trustee must keep track of funds 

expended and keep the beneficiaries informed as to their 

right to income and principal from the trust. The latter is 

especially important as your child reaches the age of major-

ity and make begin requesting funds from the trust. At the 

beginning of each year, the Trustee should work with the 

guardian in designing a draft budget.
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It is difficult to anticipate the future needs of children when 

drafting the terms of the trust or even what the world will 

be like at that time. This is why Trustees of such trusts are 

given broad discretion to make disbursements for the 

child’s needs. 

It is always important to discuss with a potential Trustee 

what is expected. The Trustee will have to carry out the 

express terms of the trust and must understand how 

income and principal is to be distributed and at what in-

tervals. Moreover, you should inform the Trustee what you 

believe is important in raising your child – such as travel or 

musical instruction—and include such terms in your trust.

T R U S T W O R T H Y R E S P O N S I B L E
The Trustee must be savvy enough to make sound invest-

ments or utilize a financial advisor. As a fiduciary, your 

Trustee has a duty to prudently invest the trust assets 

and is subject to potential liability for mismanagement. A 

clause can be included limiting the trustee liability to bad 

faith, but you certainly do not want to name someone who 

makes risky investments or refuses to seek out professional 

advice. 

Should the Guardian be the Trustee?



Ha vi n g a  comprehensive plan in  place gives  you peace of  mind and if  the 
wo rst- ca se scenario  does come to pass,  an already diff icult  period wil l  go 

m uch  smoother  and ensure the r ight  person is  raising your children.    

Most young parents’ biggest assets are insurance policies and retirement accounts. 
Creating testementary trusts to hold assets for children would make little sense if  the 
children ended up inheriting these assets outside the trust we carefully crafted in your 
Will or Revocable Trust. You must change your beneficiary forms to reflect that your 
children will inherit these assets in their trusts. If you are married, this is a change to 
the “contingent” beneficiary because your spouse remains your “primary” beneficiary. 
If you are unmarried, then the trust created for the benefit of your children becomes 
the primary beneficiary. Your estate planning attorney will provide this information 

Last Step C H A N G I N G 
B E N E F I C I A R Y  F O R M S

Burner Law Group, PC is a boutique trust and estate firm with offices in East Setauket, Westhampton 
Beach and New York City. Visit us at burnerlaw.com or email us at info@burnerlaw.com.
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